UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

8-2-2019

State v. Hughes Appellant's Reply Brief Dckt. 45972

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Hughes Appellant's Reply Brief Dckt. 45972" (2019). Not Reported. 5558.
https://digitalcommons.law.uidaho.edu/not_reported/5558

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

Electronically Filed
8/2/2019 3:09 PM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plantiff-Respondent,

Supreme Court No. 45972-2018
Ada County No. CR0l-17-22959

vs.

OTIS HUGHES,
Defendant-Appellant.

REPLY BRIEF OF APPELLANT OTIS HUGHES

APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF ADA

HONORABLE STEVEN HIPPLER
District Judge

ROBYN FYFFE, ISB#7063
Fyffe Law LLC
800 W. Main St., Ste. 1460
Boise, Idaho 83702
(208) 338-5231
robyn@fyffelaw.com
ATTORNEY FOR DEFENDANTAPPELLANT OTIS HUGHES

LAWRENCE G. WASDEN
Idaho Attorney General
PO Box 83720
Boise, Idaho 83 720
(208) 334-4534
ecf@ag.idaho.gov
ATTORNEYS FOR RESPONDENT

TABLE OF CONTENTS

I.

Table of Authorities ............................................................................................................ ii

II.

Argument in Reply ............................................................................................................. 1

A.
The District Court Failed to Conduct an Adequate Inquiry and Abused its Discretion in
Denying Counsel's Motion to Withdraw, Thereby Depriving Mr. Hughes of his Sixth
Amendment Right to Effective Assistance of Conflict-Free Counsel. ................................ 2
B.

An Actual Conflict of Interest Adversely Affected Defense Counsel's Performance ....... 6

III.

Conclusion ............................................................................................ 7

I. TABLE OF AUTHORITIES
FEDERAL CASES
Cuyler v. Sullivan, 446 U.S. 335 (1980) ...................................................................................... 5, 6
Daniels v. Woodford, 428 F.3d 1181 (9th Cir. 2005) ...................................................................... .3
Holloway v. Arkansas, 435 U.S. 475 (1978) ............................................................... 2
Mickens v. Taylor, 535 U.S. 162 (2002) .......................................................................................... 5
United States v. Corona-Garcia, 210 F.3d 973 (9th Cir. 2000) ...................................................... .3
United States v. Mendez-Sanchez, 563 F.3d 935 (9th Cir. 2009) ................................................... .3
United States v. Reyes-Bosque, 596 F.3d 1017 (9th Cir. 2010) ....................................................... 3
United States v. Velazquez, 855 F.3d 1021 (9th Cir. 2017) ............................................................. .3
STATE CASES
State v. Carver, 155 Idaho 489,314 P.3d 171 (2013) ..................................................................... 5
State v. Hall, 163 Idaho 744, 419 P.3d 1042 (2018), reh'g denied (June 28, 2018) ........................ 5
State v. Severson, 147 Idaho 694, 215 P.3d 414 (2009) ............................................................. 2, 6

11

II. ARGUMENT IN REPLY
Trial counsel moved to withdraw after Appellant Otis Hughes complained to the judge
and the Idaho State Bar regarding his representation. The district court heard counsel's motion in
the prosecutor's presence and counsel outlined his conclusion that Mr. Hughes was a difficult
and unreasonable client, whom he could no longer ethically represent. Counsel's statements
during the hearing supported his motion by establishing he could no longer discharge his duties
of loyalty and confidentiality and that his interests were in conflict with Mr. Hughes.
Nonetheless, the district court denied counsel's motion to withdraw, forcing counsel to represent
Mr. Hughes during trial notwithstanding the conflict of interests.
According to the state, counsel breached no duty of loyalty in his efforts to dislodge a
difficult client who had embarrassed him by complaining to the judge and Bar. The state also
relies on cases involving defendants' request to discharge counsel and argues counsel's conduct
was not as egregious as some cases where the courts found constructive denial of counsel.
The district court's inquiry failed to satisfy the Sixth Amendment to the United States
Constitution and its denial of the withdrawal motion was inconsistent with applicable legal
principles. Even if the district court's refusal to allow counsel to withdraw was not an abuse of
discretion, the record reveals that counsel represented Mr. Hughes at trial while laboring under
an actual conflict of interest that adversely effected his performance. This Court should vacate
Mr. Hughes' judgment of conviction.

1

A.
The District Court Failed to Conduct an Adequate Inquiry and Abused its
Discretion in Denying Counsel's Motion to Withdraw, Thereby Depriving Mr. Hughes of
his Sixth Amendment Right to Effective Assistance of Conflict-Free Counsel
When a defendant timely objects to a conflict of interest, the Sixth Amendment imposes a
distinct constitutional obligation to inquire. Holloway v. Arkansas, 435 U.S. 475, 488-90 (1978).;

State v. Severson, 147 Idaho 694, 703-04, 215 P.3d 414, 423-24 (2009). The constitutional
violation is complete when the trial court erroneously overrules such an objection and the
conviction must be vacated without inquiry into whether an actual conflict adversely affected the
lawyer's performance. Holloway, 435 U.S. at 488-90; Severson, 147 Idaho at 703-04, 215 P.3d
at 423-24.
At the hearing on counsel's motion to withdraw, defense counsel complained that Mr.
Hughes was unreasonable and had directly communicated his displeasure with counsel's
representation to the district court and the Idaho State Bar. Tr. p. 23, In. 10 - p. 24, In. 5.
Counsel's colloquy regarding his heroic efforts with a client who insisted he act unethically
significantly breached his duty of confidentiality and loyalty and established a conflict of interest
between counsel and Mr. Hughs' interests.
In response, the state claims that "none of the information [counsel] disclosed to justify
his request for withdrawal can fairly be characterized either as 'confidential' or as 'disparaging"'
while conceding that counsel's statements at the hearing reiterated his "desire to withdraw"
because Mr. Hughes "was a difficult client" who "had repeatedly expressed" dissatisfaction with
counsel's representation, "including in a letter to the Bar." Respondent's Brief, p. 18-19, 21-22.
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Counsel's duty of diligence required him to "act with commitment and dedication to" Mr.
Hughes' interests including during the course of moving to withdraw. See IRCP 1.3, comment 1,
1.16, comment 3. Casting a client as unreasonable and difficult is necessarily disparaging. And
while Mr. Hughes own conduct might also have supported a conclusion that Mr. Hughes was
"difficult," counsel's duty was to mitigate the impact of negative information, not reinforce it.
The violation was aggravated by the district court's failure to conduct a hearing on
counsel's motion ex parte. When a trial court is informed of a conflict between trial counsel and
a defendant, the trial court should question the attorney or defendant privately and in depth
sufficient to ease the defendant's dissatisfaction, distrust, and concern and provide a sufficient
basis for reaching an informed decision. United States v. Velazquez, 855 F.3d 1021, 1033-34 (9th
Cir. 2017); Daniels v. Woodford, 428 F.3d 1181, 1200 (9th Cir. 2005); United States v. AdelzoGonzalez, 268 F.3d 772, 777 (9th Cir. 2001 ); see also United States v. Reyes-Bosque, 596 F.3d
1017, 1025 (9th Cir. 2010) (court conducted sealed, ex parte hearing in response to defendant's
motion for new counsel); United States v. Mendez-Sanchez, 563 F.3d 935, 939 (9th Cir. 2009)
(the district court conducted adequate inquiry where it held a sealed, ex parte proceeding
regarding attorney-client relationship); United States v. Corona-Garcia, 210 F.3d 973, 977 (9th
Cir. 2000) (court properly responded to defendant's request substitute counsel by immediately
suspending the proceedings and holding an ex parte hearing on the motion).
The state does not argue to the contrary but claims it was proper to hold the hearing on
counsel's motion to withdraw in the prosecutor's presence because the prosecutor was already
"privy" to some of the information, such as Mr. Hughes' desire that his co-defendant testify in
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his defense. Respondent's Brief, p. 22. That the prosecutor was aware of some issues does not
justify airing Mr. Hughes' dirty laundry - including counsel's revelations regarding discussions
with Mr. Hughes' mother and the mother of the co-defendant- in the state's presence.
Instead of inquiring regarding the attorney-client relationship, the district court and
counsel focused on whether counsel's decisions were reasonable and whether Mr. Hughes'
expectations unrealistic. However, unlike most cases addressing a defendant's dissatisfaction
with counsel, Mr. Hughes did not ask counsel to withdraw. Indeed, as Mr. Hughes explained, he
accepted counsel's decision not to file a motion but was concerned because counsel responded to
Mr. Hughes' request that he file the motion by "put[ting] in a motion to withdraw." Tr. p. 29, In.
1-14. Mr. Hughes' believed counsel no longer trusted him and "we are at a situation to where
would it even be good to go to trial, because [counsel is] very disappointed" because Mr. Hughes
addressed the motion on his own. Tr. p. 29, In. 1-14.
A court deny a motion regarding representation simply because it thinks current counsel's
representation is adequate because a serious communication breakdown can result in an
inadequate defense even with competent counsel. See Daniels, 428 F.3d at 1198. Here, instead of
inquiring regarding the attorney-client relationship, the district court focused on whether
counsel's decisions were reasonable and Mr. Hughes' expectations unrealistic. Counsel's
statements to the district court defended counsel's decisions at Mr. Hughes' expense and violated
counsel's duties of loyalty and confidentiality.
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Counsel moved to withdraw because Mr. Hughes' "frequent and public complaints and
his unrealistic view of how the case can be resolved" prevented him for giving "effective legal
counsel." Tr. p. 23, In. 10 - p. 24, In. 5. The district court should have relied on counsel's good
faith and judgment and granted counsel's motion to withdraw. See Cuyler v. Sullivan, 446 U.S.
335, 346 (1980); State v. Hall, 163 Idaho 744,793,419 P.3d 1042, 1091 (2018), reh'g denied
(June 28, 2018); Severson, 147 Idaho at 704, 215 P.3d at 424; State v. Carver, 155 Idaho 489,
492, 314 P.3d 171, 174 (2013); see also IRCP 1.16, comment 3 (advising courts to ordinarily
accept the lawyer's statement that professional considerations require termination of the
representation because a lawyer may be bound to keep facts supporting a motion to withdraw
confidential).
A conflict that the defendant and his counsel attempt to avoid by timely objection is
presumed to undermine the adversarial process. Mickens v. Taylor, 535 U.S. 162, 168, (2002)
Rather than rely on counsel's representations regarding a conflict, the district court held a
hearing in the prosecutor's presence and allowed counsel to justify his request to withdraw by
disparaging Mr. Hughes. The district court then refused to grant the motion despite the conflict of
interest that had arisen from counsel's reaction to Mr. Hughes' "frequent and public complaints
and his unrealistic view." The district court's decision was inconsistent with applicable legal
principles Conduct -

including the the United States Constitution and the Idaho Rules of Professional
and violated Mr. Hughes' Sixth Amendment right to counsel. His conviction must be

vacated.
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B.

An Actual Conflict of Interest Adversely Affected Defense Counsel's Performance
Even if counsel's motion to withdraw could be construed as placing the conflict between

attorney and client before the district court Mr. Hughes' conviction must be reversed if an actual
conflict of interest adversely affected his lawyer's performance without the need to show
prejudice. See Sullivan, 446 U.S. at 348; Severson, 147 Idaho at 703, 215 P.3d at 423.
Here, as discussed above, counsel breached his duties of loyalty and confidentiality at the
hearing on counsel's motion to withdraw. As outlined in Mr. Hughes' opening brief, the actual
conflict continued to impact counsel's performance as evidenced by Mr. Hughes' outburst and
counsel's statements in his affidavits in support of his second motion to withdraw, which was
granted after trial. Counsel's actual conflict of interest adversely effected his performance and
the Sixth Amendment requires this Court to vacate Mr. Hughes' judgment of conviction.
The state's response centers around its strained conclusion that counsel did not disparage
Mr. Hughes or breach his duty of loyalty or confidentiality during the course of moving to
withdraw. The state also distinguishes cases finding a constructive denial of counsel because it
argues that counsel's conduct in those cases was even more egregious that trial counsel's conduct
in this case.
The state does not respond, however, to Mr. Hughes' extensive arguments based on the
Idaho Rules of Professional Conduct, which specifically address an attorney's ongoing duties
when moving to withdraw. No additional reply is required.
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III. CONCLUSION
Trial counsel asked the court to allow him to withdraw because Mr. Hughes was
unreasonable and publicly complaining about counsel. Federal and state precedent and the Idaho
Rules of Professional Conduct all directed the district court to rely on counsel's good faith
representation and grant the motion. Instead of ruling consistently with these legal principles, the
district court held a hearing in the prosecutor's presence during which counsel disparaged his
client and reiterated his inability to defend him. Then, rather than evaluate whether the attorneyclient relationship had deteriorated, the district court established Mr. Hughes' requested motions
would be frivolous and compelled defense counsel to represent Mr. Hughes at trial while
laboring against a conflict of interest with his own client, which adversely effected his
performance. For all the reasons outlined above and in Mr. Hughes' opening brief, the district
court violated Mr. Hughes' right to effective and conflict-free counsel as guaranteed by the Sixth
Amendment to the United States Constitution and this Court should therefore vacate Mr. Hughes
judgment of conviction.
Respectfully submitted this 2nd day of August 2019.

FYFFE LAW, LLC

/s/ Robyn Fyffe
ROBYN FYFFE
Attorney for Otis Hughes
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